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ASWM ASSUMPTION PROJECT PURPOSE

This project was designed to:

✓ Encourage the development of complete assumption applications that meet program requirements, 

✓Allow states to capitalize on the success of other states

✓Help states plan sustainable funding strategies for assuming the §404 program

✓ Expand the resources available to states

✓Avoid duplication in the permitting process

✓ Protect their watersheds and aquatic ecosystems, including wetlands



ASSUMPTION 
PROJECT ELEMENTS:

To help states become better equipped 

to explore and/or apply for 

assumption, ASWM will work with a 

national project workgroup to: 

IDENTIFY BEST PRACTICES FOR SUBMITTING 
COMPLETE ASSUMPTION PACKAGES

Moderate assumption discussions to create an 
ongoing peer network of states interested in 
assumption

Identify best practices/principles for conducting federal 
consistency analyses

Identify best practices/principles for determining which 
waters within state boundaries are assumable by the 
state

Deliver webinars and in-person trainings on assumption 
topics



ASWM ASSUMPTION PROJECT 
A NATIONAL DIALOGUE

• Two+ years of monthly dialogues 

• 32 project workgroup members

• Those states considering, exploring 

or pursing assumption and other 

interested parties

• Project work followed by a          

national-level dialogue on a specific 

assumption topic 



SPECIAL THANK YOU FOR PARTICIPATING
STATES EXPLORING ASSUMPTION

• Assumed States:

• Michigan (On workgroup, webinar presenters)

• New Jersey (Webinar presenters)

• Assumed During Project

• Florida (On workgroup, webinar presenters)

• Exploring/Pursuing Assumption

• Oregon (On workgroup, webinar presenters)

• Minnesota (On workgroup, webinar presenters)

• Nebraska  (On workgroup, webinar presenters)

• Indiana (On workgroup, webinar presenters)

• Considering Options

• Maryland (On workgroup, webinar presenters)

• Virginia (On workgroup)

• Not on Workgroup, Considering Assumption

• Wisconsin (joined March workgroup call)

• Arkansas

• EPA 

• HQ and Regions (On workgroup, webinar 

presenters)



PROCESS TO 
FACILITATE 
INFORMED DIALOGUE
AS PART OF ASWM’S 
ASSUMPTION WPDG PROJECT

2. Workgroup utilizes 
needs data and own 

experiences to 
brainstorm a list of 
questions for one of 
the key focus areas, 

which ASWM develops 
into categories

3. Using GoogleForms, ASWM 
solicits questions and needs 
requests from pre-identified 
list of representatives from                        

states and tribes

4. Content requests are 
integrated into the workgroup 
list of questions and provided 
to presenters and workgroup

5. Revised list of 
questions/needs is used to 

structure both webinar 
content and Q&A categories

6. Live webinar is delivered, 
Q&A session recorded; 
content documented; 

provided to workgroup for 
additional input into                      

project efforts

1. Workgroup identifies 
key capacity building 
topics/issues to be 

explored as part of the 
projectStart Here

Feeds into iterative                      

project planning

Potentially around the                                  

eight key focus areas

New                  

national dialogue  

element

Including live 

participant polls

Opportunity 

for all states to 

weigh in

Easy to use

Able to take 

pulse of 

emerging 

issues over 

time (not one 

and done)

Allows for 

different 

comfort 

levels/styles 

around sharing 

and asking

Documents 

input for 

decisions



ASWM ASSUMPTION PROJECT
REVIEW OF EXISTING MATERIALS

• Avoid recreating the wheel

• Identify existing resources and models

• Create access to useful resources



ASWM ASSUMPTION PROJECT
EXPLORATION OF PRACTICE

• Checklists and Tracking Tools

• Assumable Waters Maps and Analyses

• Regulatory “Crosswalks”

• Feasibility Studies

• MOUs 

• Program Descriptions

• Funding Models

• Working Relationships between Agencies

• Stakeholder Engagement Processes and Outreach
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ASWM ASSUMPTION PROJECT
FOCUS AREAS

• Assumption Basics

• Assumption Frameworks

• Assumable Waters Analysis

• State/Tribal and Federal Regulatory 

Crosswalks

• Developing Program and Workload 

Descriptions

• Data Management for Assumption

• Mitigation Banking as a Component of 

Assumption

• Exploring Funding Strategies

• Making the Case for Assumption

• Exploring Options: Existing, SPGPs, 

Assumption



• Introduction the concept of assumption
• EPA’s current efforts to encourage 

assumption
• review the basic steps in the 

assumption process and requirements. 
• MI and NJ share their experiences as 

assumed states and what the benefits 
and challenges have been. 

• alternatives to assumption. 

Introduction to Assuming                 

the CWA Section 404 Program



Assumption Basics



ASSUMPTION 
BASICS

• The process whereby a state or tribe obtains 

approval from the EPA to administer the § 404 

program within their borders and consequently 

begins administering all aspects of the program.   

• Allows a state or tribe to carry out a fully 

integrated and comprehensive water program

• Assumption is not delegation



NO LESS STRINGENT THAN

To assume the § 404 program, a state or tribe’s program must be no less 

stringent than program requirements in the CWA and implementing regulations.   

For example, a state or tribe must: 

• Have sufficient authority to regulate all waters of the US that may be 

assumed; 

• Regulate at least the same activities as listed in the Act and regulations; 

• Provide for sufficient public participation; 

• Ensure compliance with the Section 404(b)(1) guidelines, which provide 

environmental criteria for permit decisions; 

• Have adequate enforcement authority; and

• Comply with other applicable regulations (33 USC part 1344(h); 40 CFR part 

233)
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ASSUMABLE WATERS

Assumption by a state or tribe does not alter CWA jurisdiction over waters of the United States.

States and tribes assume permitting authority for certain waters, but others are retained under the 

authority of the Corps. 

CWA section 404(g)(1): 

• “... those waters which are presently used, or are susceptible to use in their natural condition or by 

reasonable improvement as a means to transport interstate or foreign commerce shoreward to their 

ordinary high water mark, including all waters which are subject to the ebb and flow of the tide 

shoreward to their mean high water mark, or mean higher high water mark on the west coast, 

including wetlands adjacent thereto ...”



THE EPA CONTINUES TO REVIEW 
SOME PERMIT APPLICATIONS

• In an assumed § 404 program, the EPA reviews defined categories of permit applications 

and may request review of any application. 

• Any permit for which the EPA has not waived review, EPA sends to the Corps, USFWS, 

and NMFS for comment.  

• If EPA comments on, objects to or requires conditions for a § 404 permit, the state or 

tribe cannot issue the § 404 permit unless the EPA’s concerns are resolved.



POTENTIAL 
BENEFITS OF 
ASSUMPTION

• Improved resource protection

• Increased program efficiency

• Effective allocation of federal and state agency 

resources

• Improved integration with other state resource 

programs

• Use of state-specific resource policies and procedures

• Increased regulatory program stability

• Increased public support
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COMMON BARRIERS TO ASSUMPTION

• Meeting program requirements

• Inability to assume administration of Section 10 waters of the Rivers and Harbors Act and wetlands 

adjacent to these waters:

• Inability to assume § 404 authority in only one geographic portion of the state. 

• Need for alternative coordination with other federal resource programs

• Federal agencies and interest groups may oppose asssumption over concerns about maintaining 

protection consistent with the other federal laws in the state following assumption

• Lack of dedicated federal funding specifically for Section 404 Program administration

• Wetland Program Development Grants Cannot Fund Implementation Activitie



THE GREAT 
UNKNOWN:  
ALLOWABLE 
ASSUMPTION 
FRAMEWORKS

• Full Assumption

• Partial Assumption

• Phased-In Assumption

• Municipal Role
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ASWM § 404 ASSUMPTION PROJECT
FREQUENTLY ASKED 
QUESTIONS (FAQ) RESOURCE

• Basics of Assumption

• No Less Stringent Requirements

• Benefits and Barriers

• Status of States

• Complete Assumption Package

• Assumption Process

• Roles of Different Agencies



The 404 Assumption Process



THE ASSUMPTION PROCESS

Assumption process steps are formally outlined on the EPA’s website at: 

https://www.epa.gov/cwa404g/assumption-process-under-cwa-section-404.   

• Step 1: State or Tribe submits a complete assumption application

• Step 2: EPA Reviews Application

• Step 3: EPA Distribution of Application for Public Comment

• Step 4: EPA holds Public Hearing

• Step 5: EPA Makes Decision

At least until the new 

404(g) rule is released

https://www.epa.gov/cwa404g/assumption-process-under-cwa-section-404


THE COMPLETE ASSUMPTION ‘PACKAGE’

• Copies of permit forms, approval forms and any review 

criteria or guidance manuals.

• Describe the structure of the state/tribal regulating agency 

and its regulatory program

• Details funding and staffing levels

The EPA does not determine these elements of the program, only 

the state or tribe does this decision-making.

• Details what a state 
or tribe will do

• What the permit 
process is

• What criteria are 
used in the review, 
appeals processes

• Who is responsible

• How, when and with 
whom coordination 
will occur



ASSUMPTION PACKAGE 
REQUIREMENTS

A state or tribal package requesting Section 404(g) assumption must 

include:

1. A letter from the Governor or equivalent tribal leader;

2. A complete program description;

3. A statement from the Attorney General or tribal equivalent;

4. A Memorandum of Agreement (MOA) with the respective EPA Regional 

Administrator;

5. A Memorandum of Agreement (MOA) with Secretary of Army (through 

the Chief of the U.S. Army Corps of Engineers); and

6. Copies of all applicable state or tribal statutes and regulations 

administering the program.
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PROGRAM DESCRIPTION

A state or tribe must develop a complete program description (40 CFR 233.11).  The program 

description must include (but is not limited to):

• A description of the scope and structure of the program, including jurisdiction, activities 

regulated, anticipated coordination, permit review criteria, and scope of permit exemptions, 

if any;

• Procedures for permitting, administrative review, and judicial review;

• Structure and organization of state or tribal agency responsible for program administration;

• Funding and staffing levels;

• Anticipated workload;

• Copies of permit application forms, permit forms, and reporting forms;

• Compliance evaluation and enforcement programs;

• Description of the waters under state jurisdiction and those under the U.S. Army Corps of 

Engineers (Corps) jurisdiction; and

• Best Management Practices proposed to satisfy farm, forest, and temporary mining roads 

exemption provisions.
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CONDUCTING REGULATORY CROSSWALKS 
DEMONSTRATING EQUIVALENCY IN STATE/TRIBES REGULATIONS AND PERMITTING ACTIVITIES 

An analysis that demonstrates program equivalency. 

• Ensures that the assumed program is equivalent to –

even if not necessarily the same as - federal requirements.   

• Requires a comparison (aka “crosswalk”) of federal 

requirements with proposed state/tribal document(s).  

Emerging Options: 

• Narrative, programmatic approach (ex. FL)

• Comparison grids showing side-by-side text (ex. OR)

• Hybrid (ex. MN) EPA’s assumption regulations establish the 

requirements for the crosswalk

Sign Up Today!

March 22 Webinar



ASWM ASSUMPTION PROJECT
CONDUCTING AN 

ASSUMABLE WATERS ANALYSIS

• What’s In/What’s Out?

• Assumable Waters Report

• Building Technical 

Understanding

• Working with the Corps

• Mapping Considerations

• Documenting Results

• Crafting Report(s)

What’s in/What’s Out

Want a Deeper Dive?



CONDUCTING A FEASIBILITY ANALYSIS
DETERMINING IF ASSUMPTION IS RIGHT FOR YOUR STATE OR TRIBE

• Assumable workload 

• Identify waters retained by the Corps vs. assumable waters

• Calculate workload considering past permits and processing times while accounting for NWPR

• Staffing Levels and Administration Costs

• Determine program staffing needs including specialized positions

• Estimate annual cost to administer the program keeping in mind economies of scale issues

• Sustainable Funding = Major Barrier

• Develop funding scenarios that cover the true cost of the assumed program

• Consider a mix of appropriated funds as well as user pay structures like an hourly rate, permit type, 

project cost or chargeable impact rates



Delving and Documenting

ASWM Project Products



WHERE TO START?  WHAT TO CHOSE?  
WHO TO ASK?



ASWM § 404 ASSUMPTION PROJECT
ASSUMPTION CHECKLIST:                                           
A LIST OF INITIAL CONSIDERATIONS

• Defining state/tribal goals for assumption

• Determining if there is public support for comprehensive administration of a 

dredge and fill permit program by the state or tribe

• Conducting an inventory of existing state/tribal statutes and regulations

• Undertaking an initial side-by-side comparison of state/tribal and federal program

• Identifying gaps

• Identifying and securing funding mechanisms to support the assumed program:

• Guaranteeing adequate public participation processes

• Identifying how the state or tribe will comply with other required federal laws



WHERE TO FIND 
ASWM’S ASSUMPTION
PROJECT RESOURCES

404 Assumption: https://aswm.org/wetland-programs/s-

404-assumption

❑ Basic Information

❑ Links to 404(g) Rule and EPA Guidance

❑ All Project Documents

❑ FAQs

❑ Definitions List

❑ Checklist of Assumption Considerations

❑ Documenting Assumable Waters

❑ Conducting Crosswalks

❑ Matrix of Assumption Examples

❑ Planning SmartSheet

❑ Useful websites

❑ A PDF of Resource Links

https://aswm.org/wetland-programs/s-404-assumption


ASWM § 404 
ASSUMPTION PROJECT

ARCHIVE OF
WEBINAR 
RECORDINGS AND 
POWERPOINTS



ASWM ASSUMPTION PROJECT
DATA MANAGEMENT FOR ASSUMPTION

• What kinds of data need to be 

managed by an assumed state?

• Who needs access to that data and 

in what forms?

• How is data going to be used?

• What are database considerations?

• How is data fed into new and 

existing permitting and reporting 

systems?

• Are there examples of existing 

databases that can serve as 

models?



ASWM ASSUMPTION PROJECT
ASSUMPTION AND MITIGATION BANKING

• How does mitigation banking get 

addressed when a state assumes 

the 404 Program?

• Who needs to be involved in 

working out permitting and 

implementation arrangements?

• Are there special considerations?

• Can a state assume all or none of 

the mitigation banks?

• What about existing permits, what 

happens to them?



ASWM’S LIBRARY 
OF ASSUMPTION 
EXAMPLES 
(MATRIX)

• 135 real world examples

• Avoid starting from 

scratch/recreating 

• Benefit from others’ 

investments of time/resources

• Do require adaptation for                    

use in other states



BUT WAIT…THERE’S MORE!

✓ Statement from the Attorney General

✓ Memoranda of Agreement (Corps, EPA)

✓ Assumed Program Permit Application Forms and Reporting Forms

✓ Documentation of Compliance and Evaluation Program Elements

✓ Links to Mapping Programs and Databases

✓ Sample Checklists and SmartSheets

✓ Stakeholder Engagement, Public Notice, Presentations, Planning Minutes
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ASWM ASSUMPTION PROJECT
THE WHOLE ENCHILADA: FLORIDA’S 
ASSUMPTION PACKAGE AND PROCESS

Representatives from the FDEP shared their 
path to submittal of a complete assumption 
package to EPA 

• Overview of the agency’s structure, 
program, and delineation rule.

• Florida’s assumption history, reasons for 
assuming, and rulemaking. 

• Contents of Florida's assumption 
package. 

• Preparations to implement their 
assumed program

• Sharing of lessons learned



ADDITIONAL 
PROJECT 
BENEFITS

• Shared regular updates/state of the practice

• Removed the sense of isolation

• Helped state keep the momentum going 

• Identified and explored alternative approaches

• Built on existing resources

• Have been able to show what other states are doing

• Troubleshooting and brainstorming

• Developed a valued network of colleagues working on 

assumption (peer-to-peer network/support system)
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FOR MORE INFORMATION

Association of State Wetland Managers

www.aswm.org

(207) 892-3399

Brenda Zollitsch (Project Lead)

ASWM Senior Policy Analyst

brenda@aswm.org
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